
PERFORMANCE BOND

(for Construction Manager)

	 CONSTRUCTION MANAGER (Name and Address):


	SURETY (Name, Principal Place of Business, and address to which notices are to be sent if different from principal place of business):

	OWNER (Name & Address):

Yale University

2 Whitney Avenue

P. O. Box 208297

New Haven, CT  06520
	

	AGREEMENT


Date:


Project:

	BOND:


Date:


Amount:


1.
The Construction Manager and the Surety jointly and severally bind themselves, their heirs, executors, administrators, successors and assigns to the Owner for the performance of the Agreement, all of the terms and conditions of which are incorporated herein by reference.

2.
No change, extension of time, alteration or addition to terms of the Agreement for the work to be performed thereunder or the specifications accompanying the same shall in any way affect the obligations assumed under this Bond and notice is hereby waived of any such change, extension of time, alteration or addition to the terms of the agreement or contract or to the work or to the specifications.  The Surety also waives its right to terminate this Bond in the event of bankruptcy by the Construction Manager.  

3.
The condition of this obligation is such that if the Construction Manager promptly and faithfully performs all of the covenants and conditions of the Agreement on its part, including during any warranty and guaranty period, then the obligation under this Bond shall be void; otherwise this Bond shall remain in full force and effect.

4.
The Surety’s obligation under this Bond shall arise if the Owner has declared a Construction Manager Default.  However, the Construction Manager’s filing of a petition for bankruptcy, whether voluntary or involuntary, is an event of default regardless of a declaration of Construction Manager Default.

5.
The Surety shall, as promptly as circumstances warrant, but no later than fifteen (15) calendar days upon the occurrence of the condition set forth in Paragraph 4, take one of the following actions:

5.1
Undertake to perform and complete the Agreement itself, through its agents or through independent contractors; or

5.2
Arrange for an agreement to be prepared for execution by the Owner and a construction manager selected by the Surety with the Owner’s consent, which consent to construction manager may be withheld in the Owner’s sole discretion, to be secured with performance and payment bonds equivalent to the bonds issued on the Agreement and to pay the Owner the amount of damages as described in Paragraph 7 resulting from the default; or

5.3.
Waive its right to perform or arrange for a new construction manager, and either (a) tender payment to the Owner for the amount for which it may be liable to the Owner to the limit of the amount of this Bond, or (b) deny liability in whole or in part and notify the Owner of the reason(s) therefor.

6.
If the Surety does not proceed as provided in Paragraph 5, the Surety shall be deemed in default on this Bond (Surety Default), and the Owner shall be entitled to enforce any remedy available to it without further notice.  If the Surety has denied liability, in whole or in part, the Owner shall be entitled to enforce any remedy available without further notice.

7.
If the Surety elects to act under Subparagraph 5.1 or 5.2 above, the Surety hereby assumes the same obligations and responsibilities to the Owner that the Construction Manager assumes toward Owner under the Agreement.  To the limit of the amount of this Bond, but subject to commitment by the Owner to mitigate costs and damages pursuant to the Agreement, the Surety is obligated without duplication for:


7.1
The responsibilities of the Construction Manager for correction of defective work and completion of the Agreement;


7.2
Additional legal, design professional and delay costs resulting from the default, including any costs incurred as a result of the Construction Manager filing a counterclaim for wrongful termination; and


7.3
Liquidated damages, or if no liquidated damages are specified in the Agreement, any damages caused by delayed performance or non-performance of the Construction Manager to the Owner.  The cost of supplemental forces as set forth in Paragraph 8 shall not be in lieu of liquidated damages.

8.
The Owner’s right, if exercised, under the Agreement to supplement the construction forces of the Construction Manager or take whatever other actions are necessary to avoid delay in the Project shall continue post default of the Construction Manager or until the Surety acts under Paragraph 5.  

9.
Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in the State of Connecticut and shall be instituted within the applicable statute of limitations for contracts made and to be performed in this State after the Construction Manager ceased working or within the applicable statute of limitations for contract actions after Surety Default, whichever occurs first.

10.
When this Bond has been furnished to comply with a statutory or other legal requirement in the location where the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement shall be deemed deleted and provisions conforming to such statutory or other legal requirement shall be deemed incorporated herein.

11.
DEFINITIONS


11.1
Agreement:  The agreement between the Construction Manager and the Owner identified on the title page, including all Contract Documents and changes thereto.


11.2
Construction Manager Default:  Failure of the Construction Manager to perform or otherwise to comply with the terms of the Agreement.


11.3
Surety Default:  Failure of the Surety to perform or otherwise comply with the terms of this Bond.

In witness whereof the Construction Manager and Surety have executed this Bond on this _____ day of _____________________, 200__.

	CONSTRUCTION MANAGER
	SURETY
(Corporate Seal)



	Signature:                                                 
Name and Title:
	Signature:                                                 
Name and Title:
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